CONVENTI ON ON THE | NTERNATI ONAL RECOGNI TI ON
OF RIGHTS I N Al RCRAFT ACT

NO. 59 OF 1993

[ ASSENTED TO 29 APRIL, 1993][ DATE OF
COMVENCEMENT TO BE PROCLAI MED]

(English text signed by the State President)

ACT

To provide for the application in he Republic of the
Convention on the International Recognition of Rights in
Aircraft; to make special provision for the hypothecation of
aircraft and shares in aircraft; and to provide for matters
connected therewth.

1. Definitions.—n this At, unless the context otherw se
i ndi cat es—

“Convention” means the Convention on the Internationa
Recognition of Rights in Aircraft, signed at Geneva on 19 June
1948, and set out in the Schedul e;

“Director-General” nmeans the DirectorCeneral: Transport;
“Mnister” nmeans the Mnister of Transport;

“prescribed” means prescribed by or under this Act;
“regul ati ons” nmeans the regul ati ons made under section 14,

“this Act” includes the regulations.

2. Application of Convention—1) The Convention shall
subject to the provisions of this Act, apply in the Republic.

(2) The State President nay by proclamation in the Gazette add
to this Act any Schedul e containing a convention, relating to the
recognition of rights in aircraft,ratified on behalf of the
Republ i c.

(3) The State President nay do all things necessary

(a)to ratify or cause to be ratified on behalf of the Republic any
anmendnment of the Convention or any convention contenpl ated
in subsection (2) which mayfromtine to tinme be made;

(b)to ratify or cause to be ratified on behalf of the Republic any
convention which may fromtime to tine be adopted in

substitution for the Convention or any convention contenpl at ed

in subsection (2),

and may by pralamation in the Gazette—

(i)anmend the appropriate Schedule to this Act to give effect to
any anmendnent ratified under paragraph (a); and

(ii)substitute for the Convention appearing in the appropriate
Schedule to this Act the convention which haseen ratified
under paragraph (b).

(4) The Mnister shall lay a copy of every proclamation issued



under subsection (2) or (3) upon the Table in Parlianent within
14 days after the date of the publication of such proclamation in
the Gazette, if Parlianent is then in ordinary session, or, if
Parlianent is not then in ordinary session, within 14 days after
the commencenent of its next ensuing ordinary session

3. Mortgage of aircraft or share not to be registered in deeds
registry.—€£1) Notwi thstandi ng anything contained in the Deeds
Regi stries Act, 1937 (Act No. 47 of 1937), or in any other [|aw,
but subject to the provisions of subsection (2), an aircraft or a
share in an aircraft shall not after the coming into operation of
this Act be nortgaged by bond registered in a deeds registry,

and no bond so registered-

(a) before such coming into operation shall after the expiration
of 60 days from such coning into operation; or

(b)after such com ng into operation shall after tis registration
confer upon the nortgagee any preference over other creditors.

(2) (a) The nortgagee under any bond by which an aircraft or a
share in an aircraft is hypothecated and which is registered in a
deeds registry at the coning into peration of this Act may
produce to the DirectorCeneral, within 60 days after such

comng into operation or within such further period as the
Director-General in the particular case may allow, a copy of the
duplicate original of the bond filed inthe deeds registry,
certified by the registrar of deeds in charge of that registry.

(b) Thereupon the DirectorGeneral shall record the nortgage

in the register referred to in section 4, and thereafter the
provi sions of this Act relating to the omntgage of aircraft and
shares in aircraft shall apply in respect of that nortgage:

Provi ded that for the purposes of section 6 the nortgage shall be
deened to have been registered in the register on the date on
which and at the tinme at which the aid bond was registered in

the deeds registry.

(3) (a) Wenever the DirectorGeneral records any nortgage in

terms of subsection (2) he shall send witten notice thereof to
the registrar of deeds in charge of the deeds registry in which
the bond was registered.

(b) Upon receipt of such notice the registrar shall endorse upon
the duplicate original of the bond filed in the deeds registry the
fact that the nortgage has been so recorded.

4, How aircraft or share nortgaged—1) (a) A aircraft or
share therein nmay be nortgaged as security for a | oan or other
debt, and the instrument creating the nortgage shall be called a
deed of nortgage and shall be in the prescribed form

(b) On the production of such instrument and paymg of the
prescribed fee the DirectorCeneral shall record the nortgage in
the register kept by himfor that purpose in the prescribed
manner and containing the prescribed particul ars.

(2) Mortgages shall be recorded by the DirectorGeneral in the
order in which the deeds creating themare produced to him

and he shall endorse on each deed that it has been so recorded,
stating the date and tinme of that record.

5. Di scharge of nortgage—f a registered nortgage is



di scharged the Director-General shall, on the production of the
deed of nortgage, with a receipt for the nortgage noney

endorsed thereon, duly signed and attested, make an entry in the
register referred to in section 4 to the effect that the nortgage
has been di schargeal, and shall cancel the deed of nortgage

6. Priority of nortgages—f there are nore nortgages than

one registered in respect of the sane aircraft or share in an
aircraft, the respective nortgagees claining thereunder shall

not wi t hst andi ng any express, inplied or constructive notice, but
subject to the proviso to subsection (2) of section 3, be entitled
in priority, one before the other, according to the date and tine
at which each nortgage is recorded in the register referred to in
section 4, and not according to the date and tine at which each
deed of nortgage was execut ed.

7. Ri ghts of nortgagee—~€1) The nortgagee under a

regi stered nortgage of an aircraft or a share in an aircraft shall
be entitled to recover the ampunt de under the nortgage in any
court of conpetent jurisdiction, and when giving judgnent or
thereafter the court may direct that the nortgaged aircraft or
share be sold in execution of the judgnent.

(2) Subject to the provisions of subsection (1),the nortgagee
under a registered nortgage of an aircraft or a share in an
aircraft shall not nerely by virtue of the nortgage be entitled to
sell or otherw se dispose of the nortgaged aircraft or share.

8. Pref erence under nortgage not affectedy insolvency.—

Not wi t hst andi ng anyt hing contained in the Insolvency Act,

1936 (Act No. 24 of 1936), or any other law, the right of
preference given to a nortgagee by a registered nortgage of an
aircraft or a share in an aircraft shall not be affead by any act
of insolvency conmitted by the nortgagor, or by the

sequestration of the estate of the nortgagor or, if the nortgagor
is a conmpany, by its being wound up, after the date of the record
of the nortgage.

9. Transfer of nortgage—1) A registered nortgage of an

aircraft or a share in an aircraft may be transferred to any person
by deed of cession in the prescribed form and on the production

of such deed and the relative deed of nortgage, the Directer

General shall record thetransfer of the nortgage by entering in

the register referred to in section 4, the name of the transferee as
nort gagee of the aircraft or share, and shall endorse on the

deeds of nortgage and cession that the transfer of the nortgage

has been so recorded, stating the date and tinme of the record.

(2) The person to whom a regi stered nortgage of an aircraft or
a share in an aircraft has been transferred shall enjoy the sane
ri ght of preference as was enjoyed by the transferor

10. Transnission of interest in nortgage by death, etc£1)
Whenever the rights of the nortgagee under a deed of nprtgage

over an aircraft or a share in an aircraft are transmtted on
marriage or death or by any other |awful means ot her than by
transfer undeg this Act to any person, that person shall execute a
declaration in the prescribed formcertifying that the
transmi ssi on has taken pl ace.

(2) The Director-General shall, on receipt of the declaration
referred to in subsection (1) acconpani ed by he prescribed
docunents, enter in the register referred to in section 4 as
nort gagee the name of the person to whomthe rights have been



transmtted

11. Aut hority to nortgage outside Republic+£1l) Upon

written application on the prescribedf orm and on paynent of

the prescribed fee by the registered owner of a South African
aircraft or a share therein who wishes to nortgage the aircraft or
share by a deed of nortgage to be executed outside the

Republic, the DirectorGeneral shall isse to hima certificate of
nort gage.

(2) Acertificate of nortgage shall not authorize any nortgage
to be made in the Republic or by any person not named in the
certificate.

(3) Acertificate of nortgage shall contain the prescribed
particulars and al so a statenment of any registered nortgages or
certificates of nortgage affecting the aircraft or share in respect
of which the certificate is given.

(4) The Mnister may, by notice in the Gazette, make rules to
be observed with regard b certificates of nortgage.

(5) For the purposes of this section the expression “registered
owner” shall nean a person to whoman aircraft or a share in an
aircraft bel ongs and whose nane is registered as such in the
prescribed register.

12. Loss of certificate of nortgage—on proof at any time to

the satisfaction of the DirectorGeneral that a certificate of

nort gage has been | ost or destroyed or so damaged as to be

usel ess, and that the powers thereby given have never been
exercised or if they have been exercised, then on proof of the
several matters and things that have been done thereunder, the
Director-Ceneral may either issue a new certificate or direct

such entries to be nade in the register referred to in section 4 or
such other things to be done as m ght have been made or done if

the | oss, destruction or danage had not taken place.

13. Access to register—1) Any person nay upon paynent of
the prescribed fee have access to the register referred to in
section 4 at any reasonable tinme during the hours of officia
attendance of the DirectorGeneral

(2) The Director-General shall, at the witten request of any
person who pays the prescribed fee, furnish to such person
fromthe register referred to insection 4, the information
requi red by him

14. Regul ati ons.—1) The M nister nmay make regul ati ons-

(a)to give effect to any provision of the Convention or any
convention referred to in section 2 (2);

(b) providing for the recovery of any ependiture incurred in
connection with the application of the Convention or any
convention referred to in section 2 (2);

(c)regarding any matter which in terms of this Act is required or
pernmitted to be prescribed; and

(d)regardi ng any other mhter the regulation of which, in the
opi nion of the Mnister, may be necessary or desirable in order
to achieve or pronote the objects of this Act.



(2) Any regulation made under subsection (1) may for the
contravention thereof or failure to conpy therewith, prescribe a
penalty of a fine or inprisonnment for a period not exceeding ten
years or both such fine and such inprisonment.

(3) Before meking regul ations under this section, the Mnister
shal | publish the proposed regul ati ons by notde in the Gazette.

(4) After publication of the notice referred to in subsection (3)
any interested person may in witing, and within a period stated
in the notice, but not less than four weeks fromthe date of
publication of the notice, make repesentations regardi ng the

regul ations in question to the DirectorCeneral for subm ssion

to the Mnister.

(5) After considering the representations referred to in
subsection (4), the Mnister nay, whether or not he has adjusted
the regul ationsin question, promul gate such regulations in their
final form

(6) Regulations referred to in subsection (1) shall be laid upon
the Table in Parliament within 14 days after pronul gation

t hereof under subsection (5) if Parliament is then in ording
session, or, if Parliament is not then in ordinary session, wthin
14 days after the commencenent of its next ensuing ordinary

sessi on.

15. Short title and commencenment—Jhis Act shall be called
t he Convention on the International Recognitan of Rights in
Aircraft Act, 1993, and shall cone into operation on a date
fixed by the State President by proclamation in the Gazette.

Schedul e

convention on the international recognition of rights in aircraft,
1948

WHEREAS the Internatioml Civil Aviation Conference, held at
Chi cago i n Novenber- Decenber 1944, recomended the early
adoption of a Convention dealing with the transfer of title to
aircraft,

WHEREAS it is highly desirable in the interest of the future
expansi on of international civil aviation that rights in aircraft be
recogni zed internationally,

THE UNDERSI GNED, duly authorized, HAVE AGREED, on
behal f of their respective Governnents, AS FOLLOWS:

ARTI CLE |
(1) The Contracting States undertake to recognize
(a)rights of property in aircraft;

(b)rights to acquire aircraft by purchase coupled with
possession of the aircraft;

(c)rights to possession of aircraft under |eases of six nonths or
nor e;

(d)nortgages, hypotheques and sinmlar rights immircraft which
are contractually created as security for paynent of an
i ndebt edness;



provi ded that such rights

(i)have been constituted in accordance with the | aw of the
Contracting State in which the aircraft was registered as to
nationality at the time of their constitution, and

(ii)are regularly recorded in a public record of the Contracting
State in which the aircraft is registered as to nationality.

The regularity of successive recordings in different Contracting
States shall bedeternmined in accordance with the |aw of the
State where the aircraft was registered as to nationality at the
time of each recording.

(2) Nothing in this Convention shall prevent the recognition of
any rights in aircraft under the |law of any Cdmacting State; but
Contracting States shall not adnit or recognize any right as
taking priority over the rights nmentioned in paragraph (1) of this
Article.

ARTI CLE I

(1) Al recordings relating to a given aircraft must appear in the
sane record.

(2) Except as otherw se provided in this Convention, the effects
of the recording of any right nentioned in Article 1, paragraph
(1), with regard to third parties shall be determnined according to
the aw of the Contracting State where it § recorded.

(3) A Contracting State may prohibit the recording of any right
whi ch cannot validly be constituted according to its nationa
| aw.

ARTI CLE 111

(1) The address of the authority responsible for nmintaining the
record nmust be show on every aircraft’s certificate of
registration as to nationality.

(2) Any person shall be entitled to receive fromthe authority
duly certified copies or extracts of the particulars recorded.

Such copies or extracts shall constitute prim faa evi dence of
the contents of the record.

(3) If the law of a Contracting State provides that the filing of a
docunent for recording shall have the sanme effect as the

recording, it shall have the same effect for the purposes of this
Convention. In that case, adequate provision shall be nmade to

ensure that such docunent is open to the public.

(4) Reasonable charges nmay be made for services perfornmed by
the authority maintaining the record.

ARTI CLE 1V
(1) In the event that any claimin respect of:
(a) conpensation due for salvage of the aircraft; or

(b)extraordi nary expenses indispensable for the preservation of
the aircraft,



give rise, under the law of the Contracting State where the
operations of salvage or preservatio were termnated, to a right
conferring a charge against the aircraft, such right shall be
recogni zed by Contracting States and shall take priority over al
the rights in the aircraft.

(2) The rights enunerated in paragraph (1) shall be satisfdein
the inverse order of the dates of the incidents in connection with
whi ch they have arisen.

(3) Any of the said rights may, within three nonths fromthe
date of the termination of the salvage or preservation operations,
be noted on the recad.

(4) The said rights shall not be recognized in other Contracting
States after expiration of the three nonths nentioned in
paragraph (3) unless, within this period,

(a)the right has been noted on the record in conformty with
paragraph (3), and

(b)the anpbunt has been agreed upon or judicial action on the
ri ght has been conmenced. As far as judicial action is
concerned, the law of the forum shall deternine the

conti ngenci es upon which the three nonths period may be
interrupted or suspended.

(5) This Article shall apply notw thstanding the provisions of
Article |, paragraph (2).

ARTI CLE V

The priority of a right nmentioned in Article |, paragraph (1) (d),
extends to all sums thereby secured. However, the anmount of

i nterest included shall not exceed that accrued during the three
years prior to the execution proceedi ngs together with that
accrued during the execution proceedings.

ARTI CLE VI

In case of attachment or sale of an aircraft in execution, or of
any right therein, the Contracting States shall not be obliged to
recogni ze, as against the attaching or executing creditor or

agai nst the purchaser, any right nmentioned in Article |

paragraph (1), or the transfer of any such right, if constituted or
effected with know edge of the sale or execution proceedi ngs by
the person agai nt whomthe proceedi ngs are directed.

ARTI CLE VI |

(1) The proceedings of a sale of an aircraft in execution shall be
determ ned by the I aw of the Contracting State whes the sale
t akes pl ace.

(2) The follow ng provisions shall however be observed:

(a) The date and place of the sale shall be fixed at |east six weeks
i n advance.

(b) The executing creditor shall supply to the Court or other
conpetent authority a certified extract of the recordings
concerning the aircraft. He shall give public notice of the sale at
the place where the aircraft is registered as to nationality, in
accordance with the law there applicable, at |east one nonth



before the day fi xed, and shall concurrently notify by registered
letter, if possible by air nmail, the recorded owner and the hol ders
of recorded rights in the aircraft and of rights noted on the
record under Article IV, paragraph (3), according to their

addr esses shown on the record.

(3) The consequences of failure to observe the requirenents of
paragraph (2) shall be as provided by the |aw of the Contracting
State where the sale takes place. However, any sale taking place
in contravention of the requrenents of that paragraph may be
annul | ed upon demand nade within six nmonths fromthe date of

the sale by any person suffering damage as the result of such
contraventi on.

(4) No sale in execution can be effected unless all rights having
priority over the claimof the executing creditor in accordance
with this Convention which are established before the

conmpetent authority, are covered by the proceeds of sale or
assuned by the purchaser

(5) When injury or damage is caused to persons orproperty on

the surface of the Contracting State where the execution sale
takes place, by any aircraft subject to any right referred to in
Article | held as security for an indebtedness, unless adequate
and effective insurance by a State or an insance undertaking

in any State has been provided by or on behalf of the operator to
cover such injury or damage, the national |aw of such

Contracting State nmay provide in case of the seizure of such
aircraft or any other aircraft owned by the sangerson and
encunbered with any simlar right held by the sane creditefr

(a)that the provisions of paragraph (4) above shall have no
effect with regard to the person suffering such injury or danage
or his representative if he is an executing credior;

(b)that any right referred to in Article | held as security for an
i ndebt edness encunbering the aircraft may not be set up agai nst
any person suffering such injury or danage or his representative
in excess of an amobunt equal to 80% of the sa price.

In the absence of other linmit established by the | aw of the
Contracting State where the execution sale takes place, the
i nsurance shall be consi dered adequate within the neaning of
the present paragraph if the amount of the insurance
corresponds to the val ue when new of the aircraft seized in
execution.

(6) Costs legally chargeabl e under the | aw of the Contracting
State where the sale takes place, which are incurred in the
common interest of creditors in the course of execution
proceedi ngs leading to sale, shall be paid out of the proceeds of
sal e before any clains, including those given preference by
Article IV.

ARTI CLE VI I

Sal e of an aircraft in execution in conformty with the

provi sions of Article VIl shall efect the transfer of the property
in such aircraft free fromall rights which are not assumed by

t he purchaser.

ARTI CLE | X

Except in the case of a sale in execution in conformty with the



provi sions of Article VII, no transfer of an aircraft fomthe
nationality register or the record of a Contracting State to that of
anot her Contracting State shall be made, unless all hol ders of
recorded rights have been satisfied or consent to the transfer

ARTI CLE X

(1) If arecorded right in anaircraft of the nature specified in
Article I, and held as security for the paynent of an

i ndebt edness, extends, in confornmity with the |aw of the
Contracting State where the aircraft is registered, to spare parts
stored in a specified place or plees, such right shall be

recogni zed by all Contracting States, as long as the spare parts
remain in the place or places specified, provided that an
appropriate public notice, specifying the description of the
right, the name and address of the holer of this right and the
record in which such right is recorded, is exhibited at the place
where the spare parts are located, so as to give due notification
to third parties that such spare parts are encunbered.

(2) A statenent indicating the chaacter and the approxinate
number of such spare parts shall be annexed to or included in
the recorded docunent. Such parts nay be replaced by simlar
parts without affecting the right of the creditor

(3) The provisions of Article VII, paragraphg1l) and (4), and of

Article VI1l shall apply to a sale of spare parts in execution
However, where the executing creditor is an unsecured creditor
paragraph 4 of Article VIl in its application to such a sale shal

be construed so as to permt thesale to take place if a bidis
received in an amount not |ess than twothirds of the value of

the spare parts as deternined by experts appointed by the
authority responsible for the sale. Further, in the distribution of
the proceeds of sale, the onpetent authority may, in order to
provide for the claimof the executing creditor, limt the anopunt
payable to holders of prior rights to twahirds of such proceeds

of sale after paynment of the costs referred to in Article VII

par agraph (6).

(4) For the purpose of this Article the term“spare parts” neans
parts of aircraft, engines, propellers, radio apparatus,

i nstruments, appliances, furnishings, parts of any of the
foregoing, and generally any other articles of whatever

description nmaintained for installation in aircraft in substitution
for parts of articles renoved

ARTI CLE Xl

(1) The provisions of this Convention shall in each Contracting
State apply to all aircraft registered as to nationality in another
Contracting State.

(2) Each Contracting State shall also apply to aircraft there
regi stered as to nationality:

(a) The provisions of Articles IIl, Il1l, IX and

(b)the provisions of Article IV, unless the sal vage or
preservation operations have been termated within its own
territory.

ARTI CLE XI'|

Nothing in this Convention shall prejudice the right of any



Contracting State to enforce against an aircraft its national |aws
relating to inmgration, custons or air navigation

ARTI CLE Xl 1]

This Convention shall not apply to aircraft used in nilitary,
custonms or police services.

ARTI CLE XI'V

For the purpose of this Convention, the conpetent judicial and
adm ni strative authorities of the Contracting States may, subject
to any contrary provision in their national |aw correspond
directly with each other.

ARTI CLE XV

The Contracting States shall take such neasures as are

necessary for the fulfilnment of the provisions of this Convention
and shall forthwith informthe SecretaryGeneral of the
International Civil Aviation O ganization of these nmeasures.

ARTI CLE XVI

For the purposes of this Convention the term*“aircraft” shal

i ncl ude the airfrane, engines, propellers, radio apparatus, and
all other articles intended foruse in the aircraft whether
installed therein or tenporarily separated therefrom

ARTI CLE XVI |

If a separate register of aircraft for purposes of nationality is
mai ntained in any territory for whose foreign relations a
Contracting State is reponsible, references in this Convention
to the law of the Contracting State shall be construed as
references to the law of that territory.

ARTI CLE XVI I |

This Convention shall remain open for signature until it cones
into force in accordance wi h the provisions of Article XX

ARTI CLE XI X

(1) This Convention shall be subject to ratification by the
signatory States.

(2) The instrunents of ratification shall be deposited in the
archives of the International Civil Aviation Organizationwhich
shall give notice of the date of deposit to each of the signatory
and adhering States.

ARTI CLE XX

(1) As soon as two of the signatory States have deposited their
instruments of ratification of this Convention, it shall come into
force between them on the ninetieth day after the date of the
deposit of the second instrument of ratification. It shall come
into force, for each State which deposits its instrunent of
ratification after that date, on the ninetieth day after the deposit
of its instrunent of ratification.

(2) The International Civil Aviation Organization shall give
notice to each signatory State of the date on which this



Convention comes into force.

(3) As soon as this Convention conmes into force, it shalleb
registered with the United Nations by the Secretary General of
the International Civil Aviation Organization

ARTI CLE XXI

(1) This Convention shall, after it has come into force, be open
for adherence by nonsignatory States.

(2) Adheremce shall be effected by the deposit of an instrument
of adherence in the archives of the International Civil Aviation
Organi zation, which shall give notice of the date of the deposit
to each signatory and adhering State.

(3) Adherence shall takeeffect as fromthe ninetieth day after
the date of the deposit of the instrument of adherence in the
archives of the International Civil Aviation O ganization

ARTI CLE XXI |

(1) Any Contracting State may denounce this Convention by
notification of denunciation of the International Civil Aviation
Organi zation, which shall give notice of the date of receipt of
such notification to each signatory and adhering State.

(2) Denunciation shall take effect six nonths after the date of
receipt by the International Civil Aviation Organization of the
notification of denunciation

ARTI CLE XXI I |

(1) Any State nmay at the tine of deposit of its instrument of
ratification or adherence, declare that its acceptance of this
Convention does not apply to any one or nore of the territories
for the foreign relations of which such State is responsible.

(2) The International Civil Aviation Organization shall give
notice of any such declaration to each signatory and adhering
State.

(3) Wth the exception of territories in respect of which a

decl arati on has been nade in accordance w th paragraph (1) of

this Article, this Convention shall apply to all territories for the
foreign relations of which a Contracting State is responsible.

(4) Any State may adhere to this Convention separately on
behal f of all or any of the territories regarding which it has
made a declaration in accordance with paragraph (1) of this
Article and the provisions of paragraphs (2) and (3) of Article
XXl shall apply to such adherence.

(5) Any Contracting State nmay denounce this Convention, in
accordance with the provisions of Article XXIl, separately for
all or any of the territories for the foreign relations of which
such State is responsible.

I N W TNESS WHERECF t he undersi gned Pl eni potentiaries,
havi ng been duly authorized, have signed this Convention.

DONE at Geneva, on the nineteenth day of the nonth of June of
t he year one thousand nine hundred and fortyeight in the
Engli sh, Fench and Spani sh | anguages, each text being of equal



aut henticity.

THI' S CONVENTI ON shal |l be deposited in the archives of the
International Civil Aviation Organization where, in accordance
with Article XVII1, it shall remain open for signature.



