Al R TRAFFI C AND NAVI GATI ON SERVI CES COVPANY
ACT

NO. 45 COF 1993

[ ASSENTED TO 25 MARCH, 1993][ DATE OF
COMMENCEMENT: 9 APRIL, 1993]

(Unl ess otherw se indicated)

(English text signed by the State President)

ACT

To provide for the transer of certain assets and functions of the
State to a public conpany to be established and for matters
connected therewth.

1. Definitions.—n this Act, unless the context otherw se
i ndi cat es—

“air navigation infrastructure” neans infrastruare, including

l anding and air navigation aids and air traffic control systens,
provided for the promotion of the safe, orderly and expeditious
novenent of air traffic, and, where applicable, any building or
structure on or to which such infrastrature or part thereof is
housed or attached, and includes the prenises on which such
infrastructure or part thereof is situated, whether such building,
structure or prenises are situated within the boundaries of an
airport or not;

“air navigation service” nmeans the planning, provision and
mai nt enance of air navigation infrastructure;

“airport” means an airport as defined in section 1 of the
Avi ation Act, 1962 (Act No. 74 of 1962);

“air traffic service” means an airport control setice, an
approach control service, an area control service, a flight

i nformati on service, an air traffic advisory service, an alerting
service or other service designated by the Commi ssioner, as
defined in section 1 of the Aviation Act, 1962 (Act oN 74 of
1962);

“air traffic service charge” neans an anount |evied by the
conmpany on an operator of an aircraft or an airport in
connection with the use of any air navigation infrastructure by,
or the provision of an air traffic service to, wwh operator;

“Committee” neans the Committee as defined in section 1 of
the Airports Conpany Act, 1993;

“conpany” means the Air Traffic and Navi gation Services
Conpany Limted contenplated in section 2;



“Departnent” means the Departnentof Transport;

“financial year”, in relation to the conpany, neans a year
terminating on the last day of March

“Mnister” nmeans the Mnister of Transport;

“perm ssion” means a perm ssion nentioned in section 11 (1);

“Sharehol ding Mnster” means the Mnister nmentioned in
section 3 (3);

“transfer date” nmeans the date on which the Mnister gives
effect to the provisions of section 6 (1), and which shall be
publ i shed by the Mnister by notice in the Gazette.

2. Est abl i shmant of public conpany—1) On a date to be
fixed by the Mnister by notice in the Gazette there shall be
established a public conpany to be known as the Air Traffic
and Navi gation Services Conpany Linited.

(2) Notwi thstanding the provisions of he Conpanies Act, 1973
(Act No. 61 of 1973), the Shareholding Mnister shall on behalf
of the State sign the menorandum of association and the
articles of association of the proposed conpany.

(3) If the nmenorandum of association and the articl esf
associ ati on have been so signed they shall, as far as the signing
thereof is concerned, be deenmed to conply with the

requi rements of the Conpanies Act, 1973, for the registration in
terms of the said Act, of any such nmenmorandum or articl es.

(4) On receipt of the nenorandum and articles so signed the
regi strar of conpanies shall register the said nmenorandum and
articles as contenplated in section 63 of the Conpani es Act,

1973, and endorse thereon a certificate that the conpany is

i ncorpor at ed.

(5) No fees shall be payable in ternms of the Conpanies Act,
1973, in respect of the checking of docunments, the reservation
of the nanme, the registration of the said nmenorandum and
articles and the issue of a certificate to conmence busiess.

(6) The provisions of sections 66 and 344 (d) of the Conpanies
Act, 1973, shall not apply to the conpany as long as the State is
t he sol e nenber and sharehol der of the conpany.

(7) (a) The directors shall be nonexecutive and executive
di rectors.

(b) The majority of the directors shall be noerexecutive
directors.

(c) The majority of the nomexecutive directors shall be persons
who are not officers or enployees as defined in section 1 of the
Public Service Act, 1984 (Act No.111 of 1984).

(d) The Shareholding Mnister shall, in appointing the nen
executive directors contenplated in paragraph (c), consult with



appropriate interested parties.

3. Share capital of conpany—1) The State shall be the
hol der of the shares in the conpany.

(2) The said shares shall only be sold or otherw se disposed of
with the approval, by resolution, of Parlianment.

(3) The rights attached to the shares of which the State is the
hol der shall be exercised by the Sharehol dign M nister on behal f
of the State.

(4) The State President shall designate a Mnister as the
Shar ehol di ng M ni ster

4, Obj ects of conmpany~—+he objects of the conpany are the

acqui sition, establishnment, devel opnent, provision

mai nt enance, managenment, control or operation of air

navi gati on infrastructures, air traffic services or air navigation
services.

5. Functi ons of conmpany—€1) The functions of the conpany
shall be to achieve its objects with the nmeans at its disposal

(2) The conpany shal I—

(a)not have any financial interest, direct or indirect, in the
provi sion of any air service as defined in section 1 of the Air
Services Licensing Act, 1990 (Act No. 115 of 1990), or in
section 1 of the International Air Servies Act, 1949 (Act No.
51 of 1949);

(b)not unduly discrinnate agai nst or anpbng vari ous users or
categories of users of any air navigation infrastructure or air
traffic services;

(c)conduct its business in such a manner that the nationa
interest is not jeopardized;

(d)conduct its business in such a manner as to ensure that the
conpany does not engage in any restrictive practice as defined
in section 1 of the Maintenance and Pronotion of Conpetition
Act, 1979 (Act No. 96 of 1979);

(e)not change the level or nmodify the structure of any air traffic
service charge nore than twice within a financial year; and

(f)publish by notice in the Gazette any air traffic service charge
at least three nonths prior to the conming into operatinoof such
char ge.

(3) The conpany may, in order to performits functions or

attain any of its objects, raise noney fromtine to time with the
approval of the Sharehol ding Mnister and the M nister of

Fi nance by way of |oans from any source.

6. Transfer of functions and assets of State to conmpany£l)
On or after 1 April 1993, subject to the provisions of this
section and after consultation with the Sharehol ding M nister
the Mnister of Public Wrks and the Mnister of Finance, the
M ni ster—

(a)shall by agreenment—



(i)transfer to the conpany the responsibility for the maintenance
of air navigation infrastructure and the provision of air traffic
services and air navigation services established, maintained and
provi ded by the State by the said date; and

(ii)transfer to the conpany such assets owned by, or liabilities,
rights or obligations of, the State as may be necessary for the
ef fective mai ntenance of such infrastructure and provision of
such services; and

(b) may under subsection (3) or (4) transfer any person to the
conpany or meke avail able the services of any person to the
conpany.

(2) The agreenent nentioned in subsection (1) (a) shall include
provi si ons concerni ng—

(a)the rel ationship betweenthe conpany and the State as
menber and sharehol der of the conpany;

(b)the extent of the assets, liabilities, rights and obligations to
be transferred in terns of that subsection; or

(c)any other matter which the M nister deens expedient for the
functioning of the conpany.

(3) The Mnister nay, in accordance with the provisions of an
agreenment concl uded between the Departnent and the

conmpany, with the concurrence of the Comni ssion for

Adnini stration transfer to the conpany any persomho is an

of ficer or enployee in the Departnment in ternms of the Public
Service Act, 1984 (Act No. 111 of 1984).

(4) (a) Notwithstanding any provision to the contrary in any
other law, the Mnister may nmake avail able to the conpany the
services of any person who is an officer or enployee in the
Departnent in terns of the Public Service Act, 1984 (Act No.
111 of 1984), and place such person under the control of the
conmpany for such period as he may deem fit, but w thout
prejudice to suchperson’s position as such officer or enployee.

(b) The conpany shall conpensate the Departnment at a scale
determ ned by the Mnister, with the concurrence of the

M nister of State Expenditure, for the services of any person so
made avail abl e to the conpany.

(c) A person dealt with in accordance with paragraph (a) may
within 90 days after such action nake representations to the
M ni ster advanci ng reasons for his services not being nade
avai |l abl e to the conpany under paragraph (a), wherewn the

M nister may amend or withdraw his decision in question.

(d) The Mnister nay del egate, on such conditions as he may
deem fit, to an officer in the Departnment any power granted to
him by this subsection

(5) The conpany shall, as consderation for the transfer of

assets, liabilities, rights or obligations in terms of subsection (1)
(a), issue to the State additional fully pai-dup shares in the

conpany to the value deternmined by the Mnister, with the
concurrence of the M nisterof Finance, the Mnister of Public

Wor ks and t he Shareholding Mnister, and after consultation

wi th the conpany, and such value shall be deenmed to be

reasonabl e consi deration for such transfer



(6) Notwithstanding any provision to the contrary imany other

| aw, the conpany shall on the transfer date becone the owner of
the assets, novable and i mmovable, transferred to it in terns of
subsection (1) (a).

(7) Notwithstanding the provisions of section 5 of the State
Land Di sposal Act, 1961(Act No. 48 of 1961), and section 18

of the Deeds Registries Act, 1937 (Act No. 47 of 1937), a
registrar as defined in section 102 of the Deeds Registries Act,
1937, shall, on submission to himof a certificate by the

M ni ster of Public Wrks that State | and has been transferred in
terms of subsection (1) (a), free of charge nake such entries and
endorsenments as he nay deem necessary in or on any

appropriate register, title deed or other docunment in his office or
laid before him in order b register the transfer of such land in
t he nanme of the company.

(8 Aregistrar referred to in subsection (7) shall, on subm ssion
to himof a certificate by the Mnister of Public Wrks that a
servitude, other real right or | ease has been trari®erred in terns

of subsection (1) (a) or that a servitude exists over State |and
whi ch has been transferred in ternms of that subsection, free of
charge make such entries and endorsenents as he may deem

necessary in or on any appropriate register, ittle deed or other
docunent in his office or laid before him in order te

(a)register the transfer of such servitude, other real right or |ease
in the name of the conpany; or

(b)confirmthe existence of the servitude over the State |land so
transferred in favour of any other person.

(9) Notwithstanding |egal provisions to the contrary, no
servitude or other right of any kind in respect of State |and
transferred to the conpany in terms of subsection (1) (a) shal
be acquired by prescripion.

(10) The conpany shall be substituted for the State as a
contracting party in respect of any contract transferred to the
conmpany in terns of subsection (1) (a), w thout such
substitution bringing about novation of such contract.

(11) Any litigation resulting fromany cause of action in
relation to the maintenance of an air navigation infrastructure or
the provision of an air traffice service or an air navigation
service transferred to the conpany in terns of subsection (1) (a)
whi ch arose—

(a)before the transfer date, shall be conducted by or against the
State, as the case may be; and

(b)on or after the transfer date, shall be conducted by or against
the conpany, as the case may be.

(12) Notwithstanding any provisionto the contrary in any other

| aw, the conpany shall be exenpt from any stanp duties,

transfer duties or registering fees payable in ternms of any law in
relation to the transfer to the conpany of assets or rights in
terns of subsection (1) (a).

(13) Unless otherwi se provided for in this Act, the conmpany
shall not alienate or encunber, otherw se than in the norm
course of its business, assets transferred to the conpany in



terms of subsection (1) (a) having a value of nore than 10 per
cent of the value contenplated in subsection (5).

(14) For the purposes of the Income Tax Act, 1962 (Act No. 58
of 1962), the assets nentioned in subsection (1) (a) shall be
deenmed to have been acquired in ternms of that subsection by the
conpany at a price equivalent to the value deternmined in terns
of subsection (5).

7. Submi ssi on of business plan—1) Unless otherw se

provided for in this Act, the conpany shall not |ater than three
nonths prior to the commencenent of any financial year

subnmit to the Sharehol ding M nister a business plan

(2) The said business plan shall in respect of the ensuing
financial year and each of the four imrediately follow ng
financial years, contain the prescribed information and such
ot her information as the Sharehol ding Mnister may require.

(3) The procedures for approving that business plan shall be as
prescri bed.

8. Annual report —£1) The conpany shall subnit to the

Shar ehol ding M ni ster an annual report, including its audited
and approved financial statenents, within three nonths of the
end of each financial year

(2) The Shareholding Mnister shall lay the said report upon the
Table in Parlianment within 30 days after the receipt thereof, if
Parliament is in session,or, if Parlianent is not then in session
wi thin 30 days after the commencenent of its next ensuing

sessi on.

9. Sal e of expropriated |and—-Any | and expropriated by the
State under section 3 (2) (h) of the Expropriation Act, 1975
(Act No. 63 d 1975), read with section 15 of this Act, and
transferred to the company in terms of the firstnenti oned Act
shall not be sold without the consent of the Sharehol ding

M ni ster.

10. M nister may issue orders—1) The M nister may by

order require the conpany to do or not to do what is nentioned

in the order, if the Mnister considers it necessary or expedient
so to order—

(a)in the interest of national security; or

(b)to discharge or facilitate the discharge of an internationa
obligation of the State

(2) Any order under subsection (1) shall not be inconsistent
with the provisions of the Aviation Act, 1962 (Act No. 74 of
1962), or the Civil Aviation Ofences Act, 1972 (Act No. 10 of
1972), unless such inconsistency is inthe interest of nationa
security.

(3) The Mnister shall consult with the conpany prior to an
order by hi munder subsection (1).

(4) The conpany shall take all the necessary steps to give effect
to an order under subsection (1).

(5) The Mnister shall to such extent as he may determ ne with
the concurrence of the Mnister of State Expenditure, out of



noneys appropriated by Parliament conpensate the conpany

for any cost which the conpany cannot readily recover from

users of air navigation infrastructures or air traffic services and
which it incurs as a direct result of any order by the Mnister
under subsection (1).

(6) No person shall disclose any order under subsection (1) or
thi ng done by virtue of such order if the Mister has stated in
such order that the disclosure of such order or thing is contrary
to national security or relations with a country or territory
out si de the Republic.

(7) The Mnister shall lay a copy of every order under
subsection (1) of this section, except an order contenplated in
subsection (6) of this section, upon the Table in Parlianent in
the manner contenplated in section 8 (2).

(8) Any person who contravenes the provisions of subsection

(6) shall be guilty of an offenceand |iable on conviction to a
fine or to inprisonnent for a period not exceeding five years or
to both a fine and such inprisonnent.

11. Econoni ¢ regul ati on of conpany—€1) The conpany
shall not levy an air traffic service charge unless it isni
possession of a valid witten pernission thereto.

(2) Unless otherwi se provided for in this Act, the conpany

shall apply to the Committee for the issuing of a pernission, at

t he beginning of the third financial year of the period of validity
of any perm ssion held by the conpany.

(3) Any such application shall in respect of the financial year
mentioned in subsection (2) of this section, be acconpani ed by
t he approved busi ness plan contenplated in section 7.

(4) The conpany shall, & the request of the Comrittee, nake
avail able to the Conmittee such information pertaining to the
matters nentioned in subsection (10) as nmay be required by the
Commi ttee.

(5) The Comrittee shall within six nmonths after receipt of an
application nentioned in subsection (2), issue to the conpany a
perm ssion, which shall be valid fromthe beginning of the
ensui ng financial year.

(6) A pernmission shall be valid for a period of five financia
years.

(7) The Conmittee shall, as conditons of the permn ssion
issued in terns of subsection (5%

(a)determ ne for each financial year for which a pernmission is
val i d—

(ialimt on the total anpunt that may be |evied by way of al
air traffic service charges;

(ii)alimt on theanount of any particular air traffic service
charge or any category of air traffic service charges; or

(iii)a combination of the limts nentioned in subparagraphs (i)
and (ii); and

(b)prescribe in respect of any air navigation infrastructures, wn



air traffic services or any air navigation services, service
st andards which shall conformto internationally accepted and
recomended practices.

(8) The Comrittee shall not anmend any condition in respect of
the last two financial years of apernission nmentioned in
subsection (2) which will be replaced by the pernission to be
i ssued in terms of subsection (5).

(9) In performng any function in ternms of subsection (7), the
Comrittee may consult with interested parties as it thinks fit

(10) The Committee shall performits functions in ternms of
subsection (7) in such manner as it deens is best cal cul ated
t o—

(a)restrain the conpany from abusing its nmonopoly position, in
such a manner as not to place undue restrictions on teh
conmpany’s comrercial activities;

(b) promot e reasonabl e interests and needs of users of any
navigation infrastructure or air traffic services;

(c)pronote the safe, efficient, econonic and profitable
operation of air navigation infrastructure,air traffic services and
air navigation services;

(d)encourage tinely inprovenent of air navigation
infrastructure so as to satisfy anticipated demands by the users
of the infrastructure; and

(e)ensure that the conpany, after taking into consiaetati on any
conpensation paid or to be paid to the conpany by the State in
terms of the provisions of this Act or any other law, is able to
finance its obligations and have a reasonabl e prospect of
earning a comrercial return.

(11) Subject to the Mnister’'s approval, the Comittee may at
any tinme amend any condition, nmentioned in subsection (7), of
a perm ssion.

(12) The conpany shall at all times conply with the conditions
mentioned in subsection (7).

12. Sale or closure of air avigation infrastructure or
curtailment of air traffic service or air navigation servicefl)
If the conpany has indicated in a business plan contenplated in
section 7 that it intends to close or sell any air navigation

i nfrastructure nmentioned insection 6 (1) (a) or to term nate or
substantially curtail an air traffic service or air navigation
service which was rendered by the State or any person on behal f
of the State immediately prior to the transfer date, the conpany
shall at the sanetime as it submits such business plan to the
Shareholding Mnister in terns of section 7, subnit a copy
thereof to the Committee.

(2) The Comrittee shal —

(a)consi der and evaluate the inplications of the intended action
of the conmpany mentione in subsection (1) for—

(i)the transport system of the Republic;

(ii)the users of the said infrastructure or such service; and



(iii)any other affected institution or person; and

(b) make recommendations to the M nister regarding any action
whi ch he may take in terms of subsection (3) or (4).

(3) The conpany shall not, unless agreed to by the M nister

with the concurrence of the Sharehol ding Mnister, take any
action contenplated in subsection (1) unless it has in terns of
that subsedion indicated at |east three financial years prior to
taki ng such action its intentions in that regard.

(4) The Mnister nay, with the concurrence of the

Sharehol ding M nister and the Mnister of State Expenditure,
conpensate the conpany from nmoeys appropriated by

Parlianment for the continued operation of an air navigation
infrastructure, an air traffic service or an air navigation service
contenpl ated in subsection (1).

13. Failure of conpany to conply with provisions{1) Any
person who feels aggrieved by the failure of the conpany to
comply with any provision of section 5 (2) or 11 (1) or (12),
may | odge with the Comrittee a conplaint, which shall be
acconpani ed by proof of the failure.

(2) On receipt of any such conplant, or if the Committee on
reasonabl e grounds suspects that the conpany fails so to
comply, the Committee shall investigate such conplaint or
suspi ci on.

(3) |If after such an investigation the Conmttee is satisfied that
the conmpany fails to coply with any provision nentioned in
subsection (1), the Conmittee nay

(a)in witing direct the conpany to conply with such provision
within the period determnmined by the Comm ttee;

(b)by notice in the Gazette, declare unlawful any action of the
conpany in relation to its nonconpliance with the said
provi si on;

(c)in witing direct the conmpany to conpensate for any | oss
sust ai ned by or damage done to any person as a result of such
action of the conpany; or

(d)in witing withdraw or sispend, on such conditions as may
be deternmined by the Conmittee, any perm ssion issued in
terns of section 11 (5).

(4) The Comrittee shall not act under subsection 3 (b), (c) or
(d) unl ess—

(a)the Committee has notified the conpany in witingf its
intention to take such action; and

(b)the Comrittee has given the conpany the opportunity to
address representations to the Conmttee, within the period
determ ned by the Cormittee, in respect of the said nen
conpl i ance.

14. Regul ati ons.—<{1) The M nister may nake regul ati ons-

(a)regarding any matter which in terms of this Act is pernmtted
or required to be prescribed;



(b)after consultation with the Mnister of Law and Order,
regardi ng security arrangenments in respect of & navigation
i nfrastructures;

(c)regarding any other matter the regulation of which may, in
the opinion of the Mnister, be necessary or desirable in order to
achi eve or pronote the objects of this Act.

(2) A regulation under subsection (1) mg for any

contravention thereof or failure to conply therewith, prescribe a
penalty of a fine or inprisonment for a period not exceeding six
nonths or of both a fine and such inprisonnent.

15. Interpretation of Act 63 of 1975-Section 3 (2) (h) of the
Expropriation Act, 1975, shall as fromthe date of establishnent
of the conpany be deened to include the conpany.

16. Transitional provisions—1) Notw thstandi ng any

provision to the contrary in any other law, the Mnister nay,
during the period fromthe date on which this section conmes

into operation to the transfer date, with the concurrence of the
Shar ehol ding M nister, the Mnister of Finance and the M nister
of State Expenditure, take such steps or authorize such thing to
be done as may be necessary to pronote-

(a)the transfer to the conpany of the air navigation
infrastructure, assets, liabilities, rights or obligations nmentioned
in section 6 (1) (a); and

(b)the managenent on a commercial basis of the provisioof
air traffic services and air navigation services nmentioned in
section 6 (1).

(2) The steps contenplated in subsection (1) may include, by
notice in the Gazette, the conditional or unconditiona
suspensi on of any provision of any |aw. Provi dethat such
suspensi on shal |—

(a)not be inconsistent with the provisions of this Act; and
(b)l apse on the transfer date.

(3) (a) Notwithstanding any provision to the contrary in this
Act, during the period nmentioned in subsection (1) the Mister,
t he Sharehol ding Mnister, the Mnister of State Expenditure,
the Mnister of Finance and the company shall agree on the

busi ness plan and the conditions of the perm ssion which wll
come into operation on the transfer date.

(b) The saidperm ssion shall |apse at the end of the first
financi al year.

(c) The conpany shall at |east six nonths before the end of the
fi nancial year nmentioned in paragraph (b) of this subsection,
apply in the manner contenplated in section 11 for a

per ni ssion.

17. Amends section 22 (1) of the Aviation Act, No. 74 of
1962, as foll ows:—paragraph (a) substitutes paragraph (b)bis;
and paragraph (b) inserts paragraph (b)ter (date of
commencenment 6 August, 1993).

18. Short title and commenenent.—1) This Act shall be



called the Air Traffic and Navi gation Services Conpany Act,
1993, and the provisions thereof shall cone into operation on a
date fixed by the State President by proclamation in the Gazette.

(2) Different dates nmay beso fixed in respect of different
provi sions of this Act.



