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ACT

To make further provision for the guardi anship of mnor children; and for
matters connected therewth.

GENERAL EXPLANATORY NOTE
Words in bold type indicate onissions fromexisting enactnents.
Wrds in italics indcate insertions in existing enactnents.

(Afri kaans text signed hy the State President. )
(Assented to 22 Decenber 1993.)

BE | T ENACTED by the State President and the Parlianment of the Republic of
South Africa, as follows:

Guar di anshi p

1. (1) Notwithstanding anything to the contrary contained in any |aw or the
common | aw, but subject to any order of a conpetent court with regard to sole
guardi anship of a minor child or any right, poweror duty which any pcrson
has or does not have in respect of such minor, a woman shall be the guardian
of her mnor childrcn born out of a marriage and such guardi anshi p shall be
equal to that which a father has under the comon law in respect of himi nor
chil dren.

(2) \Whenever both a father and nother have guardi anship of a minor child of
their marriage, each one of themis conpetent, subject to any order of a
conpetent court to the contrary. to exercise independently and w thout the
consent of the other any right or power or to carry out any duty arising from
such guardi anship: Provided that, unless a conpetent court orders otherw se,
the consent of bol h parents shall be necessary in respect of

(a) the contracting of a mariage by the ninor child;
(b) the adoption of the child,;

(c) the renmoval of the child from |l he Republic by onc of the parents or by
a person other than a parent of the child;

(d) the application for a passport by one of the p&nts in which the
mnor child is to be specified as a child of the prospcctive passport
hol der;

(e) the alienation or encunmbrance of imovable property or any right to
i movabl e property belonging to the nminor child.

Amendment of section 5 of Act 37 of 1953, as anended by section 2 of Act 13 of
1966 and section 16 of Act 70 of 1979

2. Section 5 of the Matrinonial Affairs Act, 19537 is hereby anended



(a)

(b)
(¢)

by the substitution for paragraph (b) of subsectihno(3) of the
fol |l owi ng paragraph:

"(b) the father parent of a mnor to whomthe sole
guardi anship of the m nor has not been granted under subsection (1 ) or
the Divorce Act, 1979, or upon whoma children's court hasot
conferred the exclusive right to exercise any parental powers in regard
to the mnor, shall not be cntitled by testamentary disposition to
appoi nt any person as the guardian of the minor in any other manner
than toact jointly with the nother lunless such parent was the sole
natural guardian i nmedi ately before his death.";

by the del etion of subsection (4);
by the substitution for subsection (5) of the follow ng subsection:
"(5) The court or a judgc may, -

(a) where a parent has appointed a guardi an or custodi an as provided
i n paragraph (a) of subsection (3), ;or

(b) where a guardian has been appointed to a minor by the father, to
act jointly with the nother, upon the application of the other parent,
or of the guardian or nother, as the case may be, nmade after the
death of the testator, nake such order in regard to the guardi anship or
custody of the minoras the court or judge may deemin the interests of
the minor."; and

(d) by the deletion of subsection (7).

Amendnent of section 72 of Act 66 of 1965, as anended by section 7 of Act 54 of
1970 and section 17 of Act 70 of 1979

3. Section 72 of the Adninistration of Estates Act, 1965, is hereby
anmended

(a)

(b)

(¢)

by the substitution in subsection (1) for the words preceding
paragraph (a) of the follow ng words:

"The Master shall, subject to the provisions of ubsection (3) and to
any applicable provision of section 5 of the Matrinonial Affairs Act,
1953 (Act No. 37 of 1953), and section 4 of the Matrinonial Affairs
Ordi nance, 1955 (Ordi nance No. 25 of 1955), of the territory, or any
order of court nmade under any such provision or any provision of thc
Di vorce Act, 1979, on the witten application of any persoh

by the substitution in subsection (1) for subparagraph (i) of
paragraph (a) of the fbl ow ng subparagraph

"(i) by the father parent of a legitimte m nor who has not
been deprived, as a result of an order under subsection (1) of the said
section 5 or subsection (1) of the said section 4 or the Divorce
Act, 1979, of the guardianship of such mnor or under section 60 of
the Children's Act, 1960 (Act No. 33 of 1960), or section 58 of the
Children's Ordinance, 1961 (Ordi nance No. 31 of 1961), of the
territory, of his parental powers over him and who inmediately
before his death was the sole natural guardian of such mnor; or"
by the substitution in subsection (1) for subparagraph (ii) of
paragraph (a) of the follow ng subparagraph:

"(ii) by the nother of an illegitimate mnor or of a legitimte
nm nor



whose father is dead, who has not been so deprived of the guardianship
of such minor or of her parental powers over him or"; and

(d) by the substitutionin subsection (1) for subparagraph (iii) of
paragraph (a) of the follow ng subparagraph:

"(iii) by the parent to whomthe sole guardianship of a nminor has

been
grant ed under subsection (1) of the said section 5 or under sudbstion
(1) of the said section 4 or under the Divorce Act, 1979, or on whom
the exclusive right to exercise parental powers in regard to a ninor
has

been conferred under the said section 60 or the said section 58,"
Repeal of section 13 of Act 88 of 1984
4. Section 13 of the Matrinonial Property Act, 1984, is hereby repeal ed.

Short title and commencenent

5. This Act shall be called the Guardi anship Act, 1993, and shall cone

into operation on a date fixed by he State President by proclanmation in thc
Gazette. $



